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SUiM MARY 

Nauticast Sclii ffsnavi~ationssystenie A.G (“Nauticast”) opposes the Petition for 

DEL ldralory Ruling filed by Mdrilel, Inc. (“Maritel”) Mantel’s petition is devoid of the kind of 

Inlomiailon that is necessary Tor the Commission to rule satisfactonly on a Petition for 

DccldI’dtOry Ruling The potenlial and actual injury Lo Maritel is wholly unclear Maritel appears 

LO place i ts o\wi privak interests before those ofthis country’s sccurity. 

‘I he ITC’s Public Notices of June 2002 adequately set forth the manner in which AIS 

cquipiiicnt could be cci-lificd Moreover, operation on Channels 878  and 8 8 8  arc necessary to 

protcct lioiiieland security and to conform to international agreement There has heen no 

violation ot tlic Administrative Proccdurc Act If nothing else, the military exemption included 

therein allows operation on the Subject chaniicls 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 

In  tlic Mattei o f  ) 
) 

MariTEIL. liic ) 
) 

l’etilion for Declaratory Ruling ) Public Notice DA 03-3585 
and National Tclccomrnunications and ) RM-I0821 
InCormarion Admiiiislralion Pclilion Tor ) 
Rulemaking Rcgarding the CJse of Maritime ) 
VHF Chaniicls 878 and 88H ) 

COMMENTS OF 
NAUTICAST SCHIFFSNAVICATIONSSYSTEME AG 

Nauticast Scliiffsnavigationssystenie A G (“Nauticast”), by 11s attorneys, hereby submits 

I L S  comiiienls in  rcsponse to the Commission’s above-referenced Pubhc Notice, DA 03-3585, 

released Noveinber 7, 2003 (“Novcniber 7 Public Noticc”) ln so doing, Nauticast opposes the 

Emcryency Petit ion Tor Dcclaratory Kulins filed by ManTEL, Inc (“Maritel”) and supports the 

rulemaking petition filed by The National Telecornmun~cations and Information Administration 

(“NTIA”) In support (hereof, the following is shown: 

Introduction 

MariIcI filcd 11s emergency pctilion Tor declaraloiy ruling on October 15, 2003 ?‘herein, 

Maritel sough1 a ruling that shipbome Automatic ldenti lication System (“AIS”) transmltters 

shotild be precludcd by the Commission from operation on Channels 87B and 88B or any other 



clianiiel desigiiated for use by VHF public coasl (“VPC”) shore stations.’ Maritcl asserts that i t  

was Ihe winning bidder of VHF puhlic coast licenses and inland VPC licenses in 1999 and 2001 

and that 11 is the exclusive cntity authori7.cd to operate 25 lcHz duplex channels for VPC use, 

including Channels 87B and XXB 

Nauticast was incorporated iii 2000 solely for the purpose of developing AIS. It has 

dcbcloped and niarkctcti an A IS qysleni 2nd has sold and delivered a significant number of units. 

Nauticast l ias incurred substantial c o s ~ s  in oblainiiig various international approvals and has 

es1;ihlishcd trading relationships for its AIS system throughout the world. Further, i t  has an 

x I i \  e ircscarch and dcveloprnent proyam which sccks to expand the uses for its AIS technology. 

Ttic Coiiim~sbion granted Nauticast equipiiienl authorization on August 24, 2003 for an AIS 

ilevi~e that operates on Channels 878  and 88B. See Attachment 1 

Background 

Marile1 contends that II filcd its cmergency petition to remove any alleged uncertainty 

rcg;rrdiiig the use of Channels 87B and 88B by shipbonie AIS transmitters that might have been 

caused by ~ W O  Wireless Telecomniuiiicalions Bureau public notices. A June 13, 2002 Public 

Nolicc, rclcascd in rcsponse to a Coast Guard request, permitted the use of shipborne AIS 

equipmen1 hy existing ship station licensecs Public Notice, DA 02-1362, released June 13, 

2002 Subsequently, a second public notice set forth the procedures to be used for the 

41s assists ships with appropi-late cquipment in navigalioii and collision avoidance 
especially iii congested waters. AIS provides ship identity, position, course and speed. 
A IS operates in the VHF frequcncies ship-to-ship and ship-to-shore through a transponder 
system Pursuant to Uiiited States Coast Guard (“Coast Guard”) regulation, certain 
classes d s h l p s  are requircd to operale AIS systems. See, Maiitirrie Transportation 
Sccurily Act of2002, 46 U S C $701 l4(a)l(A)-(D), 

I 
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au thor i~a~ to i~  of AIS equipincnt Public Notice, DA 02- 1499, released June 27, 2002.’ Mantel 

btoadly claims that the Coast Guard madc faulty assumptions regarding the iise of Channels 87B 

and 888  lor AIS transinission d i d  that t he  Comm~ssion dld not pctinlt the dult iur~~alion of AIS 

transmitters using the S U ~ J C C ~  channels on a sumplex basis 

Thc Tiitemational Maritime Organixatioii Maritime Safety Commission had approved 

cdrriagc rcqutrenients Tor A I S  cquipment begf i i i t r ig  July 1, 2002 In [hat regard, Channels 87 and 

88 ucrc allocated internationally Tor AIS use, but the treaty also states that administrations may 

ube othcr channels i f  Cliannels 87 and 88 are unavailable. In Amendment ofthe Commission’s 

Rules Conccriiiiin Marl time Commuiucations, Third Report and Order and Memorandum 

Opinion and Order. PR Docket No 02-257, 13 FCC Rcd 19853 (1998) (“Third Report and 

Order”). Lhe Comniissioii, infer ulfci, noletl that Channel 87B was currently allocated to VHF 

public corrcspondence pursuant Lo Section 80 371(c) of the Rules and Regulations’ and that 

Channel S 8 R  was allocatcd to govcrnmenl noii-military agencies See, Section 2 106 of the 

Rules II C5 ‘ Tlic Coininiss~on concluded that two channel pairs should be set aside in each 

maritime VPC arca for AIS in order lo ciihancc the safety of life and property on vessels in  

Unikd Statcs waters hy “reducing collisions, groundings, and environmental harm, further 

cffccluatrng our regulatory goal of  fostering the protection of life and property at sea through the 

use o f  maritime radio spectruni ” I3 FCC Rcd at 19876 

’Thesc two publlc notices are somelimcs referred to herem as “the June 2002 Pubhc 
Notlccs ’. 

47 C 1: R $80 37 I ( c ) ( l )  
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The Commission did nol, however, specifically set aside Channel 878 as one of the AlS 

chaniicls, helieviiig at  the time, that the public interest henefits flowing from such an approach 

wcre n i in imal  as compared to the potcntial adverse impact on llceirsed public coast stations. The 

~’oiiiiiiissioii obscived lhdl  belling aside Channel 87B would require the relocation of a number 

or public coast stations currently authori/ed to use Channel 87, would raise the cost of the 

rieccssary equipincnt, and would harin maritime VPC licensees’ ability to construct wide-area 

system5 ~ d ,  (L/ lY877 Instead, the Commission rcquired VPC geographic licensees in mantime 

arcas to negotiate with the Coast Guard rcgarding what channels 10 select for AIS use The 

Coiiimissroii also provided that it would revisit thc issue and select the channels if good faith 

negotiations did not yield an agreement Thus, Scction 80 371(c)(3) of the  Rules assigns 

frequencies to public coast stations for public correspondence communications with ships’ 

stalioiis and tinits on land The nile specifically provides that within SIX monlhs ofbidding to 

dctcniiiiie licensees in  each ~ptihlic coast station area, the Coast Guard must submit aplan to each 

licciisec for use in thc ports and waterways safety system (“PAWSS”) Final selection can be 

inegoliaied and  established by ai1 agrceinent, and parties are required to negotiate in good faith If 

no agreement is ieitched within one year, (he Coast Guard can petition the FCC to select the 

c ~ l d l l i l ~ l  [Jdllh 

The November 7 Public Noticc rccitcs that in  2001, the Coast Guard and Maritel entered 

into a frcqucncy agrccmcnt ’ Subsequently, In 2002, the NT1A6 approved the use of Channel 88B 

tor AIS The Wireless Bureau’s Junc 2002 Public Notices were released in light of these 

Maritel i-cfers lo the agrecmcnt as a Memorandum of Agreement (“MOA”) 

Thc N’I’IA manages the govcintnent’s use of radio spcctrum. It 1s the Execuhve Branch’s 
voicc oii domcsiic and inlei-national telecommunications issues. 
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devclopments Maritel statcs in its emergency petition that i t  has now termmated the MOA with 

the Coast Guard 

Maritrl’s Arpuments’ 

Mdritcl coiitcnds tlidt dbacnl d declaralory ruling, ships’ stations will be enabled to use 

Maritel’s authori7ed frcquencies which i t  obtained through auction as the exclusive entity to 

opcratc duplcx channels for VPC use 

riit.aadgcs uii b h r c  bldlion chdnnt.15 will deslroy i l s  ability to provide mariners communications 

services 

Accordingly, Maritel asserts that transmissions of AIS 

Maritel aiid the Coast Guard entered into thc MOA which gave the Coast Guard VPC 

spectrum for use i n  PAWSS on frequencies 87A and 87B. According to Mantel, absent the 

MOA, tlie Coast Guard had n o  right to these frequencies Hcncc, whcn the Coast Guard 

iiifonncd the Commission that NTTA had approved its use of Channels 87B and 8 8 8  nationwide 

for AIS, tlie Commission i i icorrcct ly presuined the cxistcnc,c of the MOA Whilc there is no 

clcar indicaliori as to why the MOA was ultimately terminated, Maritel claims that it terminated 

the MOA bccausc it was uiiahlc to rcach an agrcement with the Coast Guard on the manner i n  

w1iic.h ihe laller cni i ld iiqe spectrirni withnirt destroying Maritel’s ahilityto utilize its authorized 

channels Maritel argues that the Coast Guard has failed to cooperate iii order to resolve the 

iiiattcr, aiid thal the Coast Guard lost tlic i-ight to the frequencies immediately upon termination 

7 On November 19, 2003, the Commission released ye1 anolher public notice (DA 03- 
3669) seeking further comments on Maritel’s proposal to serve as “Automatic 
ltlcntilication Systcm (AIS) frequency coordinator ” Nauticast intends to file comments 
hit11 regard to thai public nolice at the appropriate time 

Rcsults of the auctinns were announced in Public Notice, D.4 99-195, released May 21, 
1090, Public Noticc, DA01-1443, released.lune 15, 2001 
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of thc MOA ’ It is n o  longer appropriate, conlends Maritel, for the Commission to allow AIS 

traiisiiiitters to operate on thc noled channels in advance o f  the agency’s anticipated adoption of 

regulations 

Maritel alleges that the June LOO2 Public Notices violate the Administrative Procedure 

Act (“APA”) because Ihe public notices did not properly amend Section 80 371(c) of the Rules to 

allvw ships’ stations to transmit on Channels 87B and XXA Indeed, Mantel notes that those 

chaiincls are not aniong thosc dcsignated for ships’ stations because they are allocated to coast 

slation use only Maritel argues that the June 2002 Public Notices created gea t  ambiguity 

becausc, whilc reiterating the Coast Guard statements concerning interim regulations to require 

vcsscls to cai’i-y AIS traiisiii itters, ttic public I IOI ILO~ nevertheless did not specify the implicated 

AIS cliaiiiiels Maritcl observes that if Ihc Coinmission were authorizing shipbome stations to 

opei-ate on Channels 878 and 8813, it would be violating its own rule, and to do so would amount 

10 ii rule change not conforming to the APA This is reason alone, maintains Mantel, for the 

FCC to clarify that shipbornc stations cannot transmit on the subject channels in violation o f  

Scction 80.371(c) o f  Lhc Rules, for the APA requires that rulemaking proceedings must be 

conductcd pursuant to noticc and comment 

Marikl furthcr alleges that thc Commission no longer has reason to belleve that Channel 

R7B cain be used for shipbome AIS stations in light of the fact that the MOA has been terminated. 

It statcs ~ h a l  although the Commission could nol have anticipated the change i n  circumstances 

u+hcii i t  issued the June 2002 Public Notices, the basis for its conclusions regardlng Channcl 87B 

111 a lu ly  18, 2003 letter lo NTIA from the Coast Guard, Rear Admiral C.I. Pearson states 
that Maritel had assertcd that i t  (Meritel), rather than the Federal Government, has 
exclusive rights to tlie use ofClianncl 888 within 75 miles of the Canadian border. This 
lcttcr 15 annexed lo NTIA’s petition for rulemaking 
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have ine\wthcless been elimindted [ndccd, Mantel asscrts that i t  has informed the Coast Guard 

that AIS tcchnology is flexible. and provides the Coast Guard with the ability to iise other 

channels with minimal impacl io Mariiel’s authonzations 

Discussion 

Yaulicast vigorously opposes Maritel’s Petition It is procedurally defective, at odds with 

(he pi’esciit state ~ r d u i r i c s i i i  and international affairs, and wrong in its analysis of the law. It 

repi.esents an attempt by a private coinpany to usurp functions of the federal government and 

would, i f  granted, hann hoth cnlreprcneiirs who had relied upon legitimate expectations, as well 

as thc public whose security could he dangerously compromised. 

Maritel’s Request is Deficient 

To begin with, Maritel has not supplicd the kind ofinformalion that would justify the 

exil-aordinaty t e l i e f  i t  seeks Nauticast believes that Maritel should be required to present 

specific cvidcnce regarding exactly tiow i t  will he injured by the use of the channels in question 

for AIS operatioii I t  is well establishcd that thcrc are no strict regulatory requirements that limit 

the Comiiiission’s juriSdlCtiOn to consider petitions for declaratory ruling, however, the presence 

or ahsence o f  sianding is a uscful factoi. for the agency to consider in determlning whether a 

“coiitrovcrsy” or “uncertainty” cxists in a form sufficiently crystallized to warrant consideration 

in the context oFa declaratory ruling See. Omniuoint Communications. Inc., 1 1  FCC Rcd 10785 

( 1996) An important clemeiit of standing is injury in fact redressable by the relief requested 

Brainton v FCC, 993 F 2d 906, 908 (D C Cir 1993), cert denied, 114 S Ct 1610 (1994) A 

Iltigdint must  demonstrate that i t  has suffered a concrcte injury that was caused by thc action 

coinlpldined o f  and will be rcdrtased by a dccision iii its favor. See, Luian v. Defenders of 

Wiltllife, 504 IJ S 555,  560-561 (1992) Maritel’s vague claim that its authorized operations will 



be impacted by thc exclusive use of Channels 87B and 88B for A I S  is nowhere supported by its 

petilion It iicither describes the scope or  its present operations, nor addresses the potential 

disruption of cxisting mariner seivicc operations. Importantly, Section 80.49” of the Rules 

provides that a Iicensce, such as Maritel. must notify the Commission o f  substantial scrvice 

w i t h i n  its rcgion or service area within f v c  years o fan  initial license grant. “Substantial” service 

is delincd as servicc which IS sound, favorable, and suhstantially above the level of mediocre 

scr!’icc which just might miniinally warrant renewal. Section 80 49(a)(3)” 

Notwithstanding these absolute requirements of the Commission’s Rules, it appcars that 

Maritcl has railed IO meet its scn’ice obligations The VHF public coast stations for which 

Maritel was the winning bidder at auction may have resulted in the authorization of coastal 

stalioiis lhat havc bccn canccllcd or closed for any number of reasons, but Lhe net result is that 

Maritel has been rorced to request (he Cominission to cxtend its build-out deadline for two years 

so that i t  could use 11s frequeiicies for data rather lhan voice communications Indeed, 

infoimation oil Maritel’s wcbsite as well as i n  its filings with the Commission indicate that i t  had 

ccased all serviccs unt i l  a new business plan could be developed and implemented. Some ofthis 

i i ifonnalioii has been set forth i n  thc July 30, 2003 joint letter from the St. Lawrence Seaway 

Devclopmenl Corporation (“SLSDC”) and the United Stales Department of Transportation 

(“DOT”) attached LO NTIA’s pctitioii for nilemaking These are troubling facts. At the very least 

thcy show Maritel’s inability to demonstratc how i t  will be injured through the use of the subject 
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AIS channels ” In any event, the presence or absence of factual disputes IS a significant factor in 

deciding whether a declaratory ruliiig is an appropnate method for resolving a controversy. See, 

e. Access Charge Reform (Fifth Report and Order), 14 FCC RctJ 14221 (1999). Here, there is 

significant dispute, so that a declaratoryruliiit: appears an inappropriate way to resolve the 

umtroversy, especially whcre therc has been no specific showing of injury by the petitioner 

There H a s  Been No APA Violation 
a)  Homeland Security 

Maritcl’s argument t h a t  the FCC’s .lune 2002 Public Notices have illegally amended the 

rules in violation of the APA is entircly uiiconv~ncing More importantly, it is dangerously 

wrongheaded because i t  rails 10 consider the post-9il 1 world i n  which we now live, a world far 

different from lhat which existed when the Commission adopted its Third Report and Order, and 

anicnded 11s maritime rulcs in 1998. AIS is prcscntly an important constituent of our country’s 

homcland security. Neverthclcss, thc threat orterror that we now face was not a major 

consideratinn when the Coiniiiissinii tive years ago chose “flexibility” over specific channel 

assignments for AIS. The flexibilily achicvcd through allowing parties to negotiate with the 

Codst Guard, while understandable at (he time. docs not serve the public interest in any manner 

approaching a coordinated and uniromi ellorr to preserve our national safety and homeland 

security today 

‘l’hc most cffcctivc ticqucncy assigiiinent allocates Channels 87A and 88B for AIS 

bccausc [hey arc already designated by international agreement and pose the least encumbrance 

for oti1cI commu~~~cat ions services. Maritel’s siatement that other frequencies could be 

appropriately uscd for AIS is nonsense There arc no other frequen’cies available in the Marine 

The f x t s  may also throw light lipon Maritel’s problematlc request that it be designated as 
A IS  li-cqiiency coordinator. 

I ?  
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Band that arc riot already controlled by Maritel Further, if allernale channels were to become 

awi lab lc  for AIS, substantial difficulties would arise. When foreign ships operating on the 

International Telecommunicalions Union (“ITU”) frequencies approached our shores, frequency 

rcassigninents would have to be automatically coordinated through a network of VHF shore 

stations that would be required to cover every inile of United States coastline. That kind of 

coiiiiiiunicat~ons iiifrastructurc is surely not in place. Even if sufficient funds existed to 

i i i iplenieiit such a network, i t  would take years to authorize and construct, a highly impractical 

alternative in light of the intcrnatioiially accepted AIS implementalion schedule and the urgency 

or homeland security that can be advanced through efficient AIS use. 

The NTlA has noted that AIS wi l l  be essential in fulfilling portions of the “homeland 

sccurily inissioii requirements to protect ports and inland waterways within the Unitcd States.”” 

Mol-cover, it is of coiiipelhng importance that thc 1997 World Radiocommunication Conference 

designated channels 87B and X8B for AIS use on the high seas. The geographic range of AIS 

signals from ships on the high seas extends from 20-50 niiles ITU regulations require ships on 

i i i lci-national voyage lo operalc AIS o n  Channels 87B and 888. The international boundary 

extends only twelve miles from our shores, so the channels in  question are already fully 

dedicated to AIS scrvice independent of any Commission or Coast Guard proceeding. How 

could the chaiincls bc of sigiiilican~ coinmercial value to Maritel when they are already being 

uttlixd throughout coastal regions pursuant to tnternatlonal treaty? The consistency that results 

fioni the unifoi-ni tisc of these channels makcs their widespread opcration highly efficient. 

Othcrwise, i t  would be iiccessary to idcntiry and switch to disparate: channels within each and 

S(w, October 24, 2003 lctter from Fredrick R. Wentland to John B. Muleta, Chief, 
Wi I-cless Tc lecom iiiuii ications Hurcau Attach rnent 2 
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cvery jurisdictionl lf nothing else, the prospcct of disastrous collisions would be markedly 

incrcased 

h) APA ExemptiodLoeical Outgrowth of Rulemaking 

Thcloiiit July 30,2003 letter from the DOT and the SLSDC, points out that SLSDC uses 

AIS to iiioiiiior “high inleresl vessels ” Further, the seaway between Montreal, Canada and Lake 

Eric u t ~ l i x s  ;in AIS system on Cliannels 87B and 88B. Industry Canada also uses those channels 

for the operation ofthe Caiiadian portion of the seaway. As NTIA has made clear, the US- 

Canadian AIS operarioii is intcrnational and unified. “The security ofthe United States as well 

as the safety o r t h e  ships that use its walerways cannot be put at jeopardy simply because Maritel 

has i.cqucstcd the Coniniission to withdraw the authorization of shipborne users to operate on 

Channels 8 7 8  and 8 8 8  ’* 

As noted, m p w ,  Section 80.371(~)(3) of the Rules requires parties to negotiate AIS 

channels i n  good faith ~ “ o l l o ~ ~ n g  auction. Then, i fno agreement IS reached, the Coast Guard may 

pctilion the Conimiss~on to select the channel pairs In this case, however, we are not dealing 

wi th  a question of iiegoliations as contemplated by the rules Rather, the Coast Guard and 

Maritel successfully entered into the MOA which defined their rights and obligations and gave 

the Coiiimissioii, all other rcgulatory/en~oorcement bodies and the public notice that Channels 87B 

and 8XB would he utilized for AIS operation In reliance upon this agreement, Nauticast 

proceeded with its own busincss plan and successfullyinarketed and sold AIS equipment It is 

more than  intercsting that Maritel would now wait almost one and a half years after release of the 

.lune 2002 Public Notices to raisc its obJectionS to the subject channels. In fact, the Commission 

may take official notice of the inuiiierous grants of equipment authorizations that it has issued to 

viirioiis cornpanics since the June 2002 Public Notices. At no time did Maritel protest In light 



o f  Nauticast’s and similarly s i t~ated companies’ justifiable reliance upon the use of the subject 

clianiiels, Mantel should be estopped from now advocating its own pnvate interests asainst the 

grcater public intercst of uniform, worldwidc coordination and hoirieland security. There is 

something horribly amiss if a private eiitcrpnse like Maritel is able to determine the frequencies 

ineccssary for safety and security and ObJectS only after others have committed significant 

rcsouices and expertisc to AIS 

I M e r  these circumslaiices, i t  i s  impossible to conclude that the June 2002 Public Notices 

soiiieho\v violate the APA. Section 553(a) ol‘tlie APAi4 provides for the general notice of 

proposed rulcinaking to he published in thc Federal Register, and further provides for notice and 

coinineiit prior to ii decision Scctioii 553(a) states as follows: 

(a) This section applics. according to the provisions thereof, except to the 
extent that there is involved -- 

(1) 11 military or foreigr affairs function of the United States .... 

[nterprcting this provision, courts have established that the military function exemption applies to 

c i~i l ian agencies whcn a inilitary function is involved, and that the exemption applies when the 

act iv i l ies bcing regulated dircclly impact on that function. See, Digital Electronic Message 

Servicc (rclocation from the I8 Ghz baiid to thc 24 Ghz band/reconsiderationl, I3 FCC Rcd 

15 117 ( I  99s) Moreover, the Commission has held that Section 553(a) of the M A  permits it to 

forego the procedural requirements that typically apply in rulemakmgs in matters directly 

iinpacting a military iiinction ofthe United States Surely, the need to preserve homeland 

security through the Coast Guai-d and other institutions contemplates the military exemption 

included wilhiii lhe APA H c n e ,  even if Maritel were correct that i n  some way the June 2002 
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Public Notices implicate the APA, that argument would be neutra1i;xd by the aforeinentioned 

exemplion to the Act 

Additionally, thc June 2002 Public Notices did not violate thc APA notice and comment 

i-uleniakiny requircmcnts because there was already a rulemaking initiated to address a set of 

channel pairs. ,See. Amendment of the Commission’s Rules Concerning Maritime 

Coniinunications, Fourth Further Notice of Prooosed Rulemaking, I’R Docket No 92-257, 17 

IXX’ Kcd 227, 235-236 (2001) Therefore. the designation of the AIS channels at issue should be 

rightly considered a “logical outgrowth” of the Commission’s efforl to establish technical rules 

for AIS Ai1 opportunity for commeiit has been provided and the Commission can, under such 

circumstances, change Its rules accordingly See, e g  , 39 Ghz Application Processing Freeze, 12 

IYX’ Rcd 2 0 1 0  ( I  007). The matters at issue in  the underlying rulemaking proceeding encompass 

the ;issigiment o l  specific AIS channels so that the public notices did not violate the APA. 

Conclusion 

Maritel has failed to show that it wi l l  be injured by the use ofchannels 87B and 88B for 

AIS Indccd, Maritcl’s own status is a1 best uiicertain at this time However, the position Mantel 

u r g s  would, i f  adopted by the Conimission, cause destruction to AIS manufacturers like 

Nduticas( who have invested millions ordollars to develop the systems that use Channels 87B 

and EER for A I S  operation The vast majority ofships required by international treaty to cany 

AIS equipnicnt are not US flagged, so i t  i s  essential to conternplatc what would happen when 

inon-IJS ships fitted with AIS systems travel into American waters The interference about whlch 

Maritel complains would undoubtedly occur cven if the Commissioii grants Mantel the relief i t  

seeks. ‘Tliere is nothing practic:il that the Commission can do to prevent this since the United 

Sl;rlcs as J iniatlcr oKintcrnationaI trcaiy has already consented lo the use of AIS in Amencan 



walcrb. For this reason, i t  would bc inost counterproductive lor the Commission to rcquire 

dirferent AIS frcqucncics It would result i n  an engineering obstacle fraught with delay and 

would be extremely costly lo impleinent 

Importanlly, what will happen lo the inultitude of ships that have already been fitted and 

will he litted shortly with AIS equipinent tising the existing frequencies? There are thousands of 

sysleins that havc alrcady heeii manufactured according to the currently approved standards in 

aiilicipalioii o l a  worldwide surge i n  sales Thus, [he time for Maritel to havc complained has 

l o i i ~  since passcd. If AIS i n  the United States is forced Lo operate on different frequencies than 

host uscd i n  other countries, XIS will he largely ineflective. Moreover, lo force manufacturers 

to dcvclop systems that uhlize other rrequcncies will at the very least require a new international 

agreement 

chaiincla, a n d  Maritel should not hc hcard to complaln about public interest developmeiits that 

transcend its owii private agenda 

Thc racts that adherc today call for the unifoml administration of specific AIS 

In light of llic foregoing, the Commission should deny Mantel's petition The 

Coiiiinission should adopt the proposal set rorth by NTIA in order to allow continued AIS 

operation oii Channels 87B and 88B 

Respectfully submitted, 

K A Y E  SCHOLEK LLP 
901 15th Slrecl, N W. - Suilc I100 

(202) 682-3500 
WaShIil~toil, D c: 20005 

Deceinbci- 1 .  LOO3 
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COPY FEDERAL COMMUNICATIONS 
COMMISSION 

WASHINGTON, D.C. 205% 

GRANT OF EQUIPMENT 
AUTHORUTION 

Certification 

Nauticast Schlfknavigationssystema AG 
MariahilferstraraQe 5W2/1 I 
Vlenna, 1070 
Austria 

Attention: Andreas Lesch , Chlef Technology Offiear 

NOT TRANSFERABLE 

Grant Notes 

COPY 

Date of Grant; 08/29/2003 

Applicatlon Dated: 07/29/2003 

EQUlPMEhT AdTtiORIZATION .s hereoy issued to the named GRANTEE. and is 
VALID ONLY lor the equipment identified hcrcon for use under the Cornmission'o 
Rules snd Rq~ulaOons listed below 

FCC IDENTIFIER: Q8213EAQBZ 
Name of Grantee: Nauticast Schiffsnavigationssysteme AG 
Equipment Class: Automatic Identification Systems 
Notes: AIS-Device "X-Pack DS' (RN 808 AIS) 

Frequmcy Output Frequency Emlsslon 
Tolerance Designator 

80 158.025 - 162.025 12.5 100.0 Hz 16KDGW 
BO 156.025 - 162.025 12.5 100.0 Hz 11 KSWIW 
80 166.62s - 166.525 $2.5 100.0 Hr 14WGZB 

__ -. ~ 

FCC Rule Parts Range -. (MM) Watts 

I he deviw operates on AIS 1 - Channel 87 (161.975 MHz) and AIS 2 .  Channel 888 
(162.025 MHz) wlth remote frequency assignment capability. Th6 device also has DSC 
capabitiiy. 

Mall To: 

EA494383 

https.//gullfoss2.fcc.govlprodloetlcfleaslreportslEas731 GrantForm.cfrn?mode=COPY&Req ... 1 1/5/03 

F r o w 8 5 4 8 6  I 4 4 0 3  To-KAYE SCHOLER L I P  Pase 0 2  R e c e i v e d  Nov-05-03 08.40em 
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\ I #  Join, E hlul?l.i 
C h ? t  LVireIeai T ~ I ~ ~ ~ ~ ~ I ~ ~ ~ ~ ~ ~ ~ ~ c J I I ~ ~ ~ ,  B u r e m  
Fedei a l  Commimiiaiiuiis C,>mmisaion 
l-lle Porlals 
4 4 5  Twelhli Srrecr S \\i 
LV,ishin;ron, DC ? O , i 4  

Dear h l r  L lu lera 

The Sarional Tele<onmwnicarions and Informauon idministmuon (NTIA), an E\ecuu\? 
Hranih ageiicy wrhlir :he Depanmeni ot'Commerse manages and aurhonzes [he Federal 
Covernnienr ' j  us? o f rhe  racm frequency sprcrrum 
rh? Commission 10 u o r k  wiih NTlA IO allocale the frequencies 161 975 M H z  (Channel S7B) and 
l b?  023 blHz (Chamel S S B )  ibi governmen1 end "on-government use on a shared basis 
i:i;ionwide for IuroiiiarIc Idenulicarion Syslems ( 4 s )  exclusively 

For [he reasons srared below. N T l A  urees 

Channels 578 and SSB are necessar). in rhe United Stales for 41s operations lhar are 
6,sen:ial tbr maririnie safei! and homeland securiry AIS i s  an lniernaironal M a r i m e  
Oiydnmarlon ( Ih lO) :ecognned hrondcasr-based shipborne navigarion sysrem [hat serves as the 
h inda t ion  for rhc system or L e s e 1  Traffic Service ( V T S j  in [he Unired Srares operaied by [he 
V 8 Coasr Guard (Coair Guard). as well as for that already operared along the SI Lawrence 
Seaway by rhe Sam1 Lawrence Development Corporarion (SLSDC) The Coasr Guard and many 
pon aurhormes are anhinus to implemenr AIS in pons and wareways m [he Unired Srares AIS 
idclllralss !he e6cien: exchanpe of  dara berween ships and berween shore srarions and ships char 
have  been tirred i n r h  appropriare equipment This sysrem ~ v d l  be essenrial in hlf i l l ing ponions of 
!he homeland security mission requiremeills IO prorecl pons and inland wareways within rhe 
United Srares Recognmnp [he irnponance of an AIS sysrem IO collecr. Inregrare. and analyze 
Inforrnaiion concerning vessels operaling in or hound For the Unired Slales. Congress recenrly 
required cenain ships io be quipped wirh and 10 operate AIS syrrems pursuant I O  Coasr Guard 
re5rilations ' 
-~ 

' .SC+ 47 U S C b 90?(bj(?)(A), ire nile 47 U S.C 5 ; O S  

' . S I C  Mar,itn:e Transponarion Security ,Act of2002 Pub L 107.295. 5 101. I16 Slar 
2064, ?06S-?OSj (2002) (od'/!,,g a new pon securiry subritle lo Tiile 46 of the US Code 
The prows~on requirms A I S  1s codified ar 46 U S C 5 701 I 4  The Coasr Guard and rhe 
SLDSC have Issued mules 10 lmplemen: [his s la lu le  See Narional Marrrime Securiry 
I n ~ r ~ a r ~ v e s .  Area \laririme Vessel. Facihly, and Outer Conrlnenial Shelf Security. 
Au~omar ic  ldenrification System. Vessel Carrlage Requirement. 68 Fed Reg 60447 
(0c:ober ?? 200;). Seaway Regldalions and Rules Automarlc ldenrlficatlon System. 68 
Fed Res 9549 (Februav 28. 200j) 
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dgicement iiotin:: that i t  aaompli\hed the"Commission's yoal of providiny PAWSS with two 
narrowband chaiinel pairs "' Moreover. iii a rrcent Commission proceeding addrersing the 
suihorizatioo of Channel 87R for A I S  operauon to mer1 WRC-97 channel requirements, the 
Coinmissioii concluded thai lwo channel pairs should be set aside in each maritime VPC (or AIS 
foi the purpose ofenhancins ihe safely of life and property on vessels in  the United States waters 
by rrducing collisions, proundings. and envirunmental hams Although i t  was originally ihought 
that in thc maritime safety context I U S  could be operated on narrowband channels. as indicated in 
rhc enclosures, subsequent technical analysis and operational experience have confirmed that 
e t k c t i v e  use of AIS for both maritime safety and homeland security requires operating AIS  on 
uidcband channels 

The ciitical need to pre,ervt. Channel 8 7 8  for use in I U S  was recently reinforced in letters 
fioin both the U S Depanment of Homeland Security's Coast Guard. as well as Department o f  
Transpornation's SLSDC These l e u e n  clearly outline the importance of dedicating VHF channel 
878 for their maritime safety and homeland security missions lo Moreover, because Channel 87B 
i s  an internationally recognized channel for AIS operations, I t  mu81 be presemed for AIS so rhar 
authorities can monitor international commercial maritime traffic For example, the SLSDC is 
responsible for the operations and mainlenance of the  U S ponion ofthe Seaway between 
Montreal  and Lake Erie and has the authority l o  prescribe !hat specific communications. 
nevLgarion, and other clecirunic equipment be installed aboard ships in the Seaway In the ~nlerests 
of,afety I '  Indeed, thc SLSDC IS the Coast Guard's legal counterpan along the Seaway, and i ts  
AIS system will operate seamlessly with the Coast Guard's system when that system has been 

' Wireirss Tclecun~rnuniia~ium Bureou Announces (he SeleLoon o/ Two VHI; Channel 
Pairsfor fhe L'mfnrrrdSfafe~ Coas~ Guard', Porrs and Waferways Sa/rry Sysfrm, Public 
Notice. D A  01-925 (released April 13. 2001) 

See Arnendrnrnr i f f h e  Cvrnmissiun i /?r,lrs Cuncrmfng Manlime Comrnunrcafium 
Founh Funher Nuuce of Proposed Rulemaking 17 F C C Rcd 221, 235 (2001) 

' S e e  Letter to Fredrick R Wentland Associate Administrator. O f i c e  of Spectrum 
Management, N T l A  from Emil H Frankel, Assistant Secretary for Transponation Policy, 
U S Depanment ofTransportation and Alben S lacquer. Administrator, Saint Lawrence 
Seaway Development Corporauon, L! S Depanmenl ofTransporlation (July 30. 2003). 
Letter to Fredrick R Wentland, Associate Administrator. Ofice of Spectrum 
Management, NT14  from C I Pearson. Rear Admiral. US Coast Guard (September 16. 
2001) 

Id 

" 33 U S C  $ 4  1223-27, 1231. 1232 
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I IIli.11 i : l l e l c \ i  \ c 4 \  \111/1 .,, 1,lC.l I ,Ill::. 
\ L ~ L > ~ d l n g  SI.SDC tiii. s ? . ~ ~ ~ . , ,  us > b - : ~ l ~ )  ,:.:, 

, ,Id2 .,I,@ lisrs 11111>c c h ~ , , l l e l j  ILII 11,c "pt.l3l,"ll 01 i l l<  

I C M  SLSDC TI,\,\ ihr C S - Canod8w \ I S  o p e r m u l  I, 

18d l b L e ~ , e  s i r e ~ z d  r i l e  need ior ~ n ~ i ~ n r i l i ~  

sei i i r i i \  i i i d  1 n ~ ~ ~ 9 1 1 . x  3 a t c r i  

l h s  is,L>c 1 3  31 paramouni cpiicerii b e c a m e  ot  receni e f fons b i  k lar iTEL ro p r e ~ c n i  the 
i i d r i i i n i r  Indusrr, s i n d  rht. F d e r a l  Guvernmmr's use of lhe ie  channels Amonp ihclr e r t b n i  I, a 
rccenr l i  filed Emergsnq Pei~i ion rhar seeks a declararory miin. from ihe Commission rhsr 
ihlpbotne US rranimirrsr> may nor opcrsre on Channel S 7 B  or Channel SSB I' NTIA hcreb, 
o p p o ~  rhai Eincrocnr; Pcrii;on As s i red  above, Channel SSB I S  already allocarcd on a primary 
behi, r i i  ihe Federal h t s r i i m e i i r  r l i i i s  IvlarlrEL's claims w i h  respeci to rhar channel are wihour 
n ier i i  Llore 11vpon3n~Ik [he iccuriry oFihe bnired S la res  i s  & e l l  as [he safery of ihe ships [hat 
0% 115 w 8 i e r ~ i i 3 v )  cannor b e  pur a i  jeopardy simply because hlariTEL has requesied [he 
Commssion  i o  i ~ i r l i d r a i v  the authurizaiion of  shipborne users IO operare on Channelr 9 7 8  and 
YSB The prac:~ial  no :?gal implicarion o i a  pribare company dicraring [he use o f  frequencies 
~ < c c s s d p (  tor mar , r~ i l i e  jaferv and homeland securi iy 1s a serious causc ofconcern for r h s  
c o u n i r , ' ~  rpecrn,,ni inanagemrni process 

L l d r l T E L  iilh,: rerrrinaied [he M O A  rhai the Commission requi:ed I[ IO enter inro with rhe 
C i i a s r  Guald  Lkhlle rhe Commission inirially considered and rejecred designaiing channel 8 7  B 
t;,r &IS 11 sraisd rhar I f p o d  i a ~ i h  negoriarions failed in selecting AIS channels [he Commission 
i iould r w s i r  i l i e  1 5 i u r  Speci!ically, [he Commission srared char ' [ ~ I f g o o d  fairh negoriarmns yield 
no ayrvernrnr &lrhln one year  of [he dare rhe Coast Guard submiired 11s initial proposal. [he Coast 
Guasd m a y  ask rhe Commission t o  revisii this issue and selecr [he channels and locaiions " I '  The 
Con lm~ss~on nctrd i/:ar by permlrr~ng [he Coasi Guard and !he VPC licensee IO negoriare a plan IO 

sc lec r  tne channels r c r  AIS rhe Coasr Guard would have' rime 10 develop 11s AIS plans h l l y  and 
rourdii iare AIS I r q i  e r n e ,  w i h  neiS1iboring counrries " The Commission clearly assumed [ha[ 
ncgotlauons could l e S U i i  ~n rhs idenuiicarion o f  channels for AIS 
III rhar ayeemenr , i 3 change I n  rhe channels designared for A I S .  would negare any planning 
timt rhc Coast Guaru pui ~ n r o  developing the . U S  rysiem for [he U S as well as neighboring 
I 'OUnlr lCS 

A change 

I n  practical rcrm). wrminarion of  Channel 5 7 8  and Channel 88B aurhorizauons would 
preclude Canada frorn using ihs frequencie, ihus disrupting boch U S and Canadian Seaway 

\et, ;; Ll s c $ 1221 u i  w, 

I '  .\eL, b l a r ~ T E L  Emergency Peririon far Declaratory Ruling (filed October 1 5 .  200;) 

I '  Third Keporr and Order and MO&O ai 1 4 9  

1 



Enclosures 

Fredric fl- R Wenrland 
Assotme Administraior 
ORce of Specirum Managemcni 
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CERTlFICATE OF SERVICE 

1. Tom R Daluge, a secretary in the law firm of Kaye Scholer LLP, do hereby certify that 

on this I si day o f  Dcccmber, 2003. a copy ofthe foregoing "Comments of Nauticast 

Scli~Tfsnavipationssystenie A.C; " was sent via United States mail, postage prepaid, to the 

fol IO\+ I ng 

MarlencH Dortch * 
Secrctary 
Federal Communications Commission 
445 Twelfth Slrcct, S.W. 
Washiiigton, D C 20554 

Maria Ringold * 
('onsumer and Governmental Affairs Bureau 
Federal Communications Commiss~oii 
445 Twellth Street, S W - Room CY-B529 
Washington, D C 20554 

Richard S. Hartman, J r .  
('aptain, U.S Coast Guard 
Chief, Oflice of Communication Systems 
2100 2nd Strcct, S.W. Room 6410 
Washington, D.C 20593-0001 

D'WanaTeny * 
C h d ,  Public Sarety & Private Wireless Division 
Wireless Telecominunication Bureau 
Federal Conimunicat~ons Cornmission 
445 Twelfth Street, S W. - Room 4C405 
Washington, D C 20554 

Keith Fickncr * 
Public Safety & Private Wireless Division 
Wireless Telecommunication Bureau 
Federal Communications Commission 
445 Twelfth Street, S.W. - Room4C423 
Washington, D.C 20554 
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IZusscll €1. Fox, Esq. 
Susan F. Duarte, Esq. 
Mintz, Levin, Cohn, Ferns, Glovsky & Popeo, P.C. 
701 Pennsylvania Ave N.W 
Suite 900 
Washington, D.C. 20004 

Qualex International, Inc. * 
Portals 11 
445 Twelfth Street, S.W - Room CY-B402 
Washington, D C. 20554 

Tin1 Maguire * 
Public Safety & Private Wireless Division 
W 1 re I ess Te I ecommun icat ion Bureau 
Federal Communications Commission 
445 Tweltih Sti-eet, S.W. - Room 4-C342 
Washington, D C 20554 

Jeffrey robias * 
Public Safety 61 Private Wireless Division 
Wireless Telecommunication Bureau 
Federal Cominunications Commission 
445 Twclfth Street, S.W. -Room 2-CS28 
Washington, D C 20554 

Fredrick R. Wenlland 
Associate Administrator 
Office of Spectrum Management 
United States Department of Commerce 
National Tclecominunications and Infomation Administration 
14th & Conslilution Ave, N.W 
Washington, D C.  20230 

0 Toni R Daluge 

* Via  Hand Delivery 
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KAYE SCHOLER LLP 

Marlene ti Dorlch 
Secretary 
Federa I Coni iiiun I call oils Co ti 1 m issi o t i  

445 ‘Twelfth Street, S W 
W-ashington, D C 20.554 

The McPherson Building 
901 hf teenth  Street. NW 
Washington. DC 20005 
202682-3500 
Fax 202 682-3580 
w kayescholer corn 

Bruce A.  Eisen 
202682-3538  
Fax 202 682-3580 

Ileceinber 1 ,  2003 

OEC - 1 2003 

PEWIPIL COMMUNIUl!ON9 COMMISSIDC 
2FFICE OF THt SECRETIRY 

Re Public Noticc DA 03-3585 
RM- 1082 1 

Dear M s  Dortch 

On behalf o f  Nauticast Schiffsnavigationssysteine, AG, there is transmitted herewith an 
original and four (4) copies o f  its “Comments” on the Petition for Declaratory Ruling filed by 
MariTEL, Inc. 

Should there he any questions concerning thc enclosure, kindly communicate directly 
wi th  u~idcrsigiied co~insel 

Very truly yours, 

KAYE SCHOLER LLP 

Ilnclosure 

NEW Y O R K  CHICAGO Lo5 ANGELES WA~HINGTON.  0 C WEST PALM 0 m c ~  iONG KONC LONDON S n n ~ c ~ n l  
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